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Beyond Prenups

When marriages end, sometimes it takes more than a prenuptial agreement
to keep assets in the family. BY EARL E.WATSON fil AND D.SEAN McDADE

WITH RCUGHLY HALF OF ALL MARRIAGES
in the United States ending in divoree, it's
no surprise that the prenuptial agreecment
has become a popular way for individuals
to protect their assets in case their one true
love should one day become their ex.

But despite the popularity of such
agreements, there are no guarantees the
prenuptial approach will provide the
expected protections. Too often, such
agreements don't work because they over-
look important assets, are challenged in
court as unfair or ignore the impact on
children and other family members.

Indeed, those looking for premarital
protection may do better by exploring the
advantages of asset-protection trusts, These
trusts can be used in place of—or in some
cases combined with—a prenuptial agree-
ment, In the long run, such trusts often
turn out to be cheaper, significantly more
effective and less emotionally charged than
the typical prenuptial agrecment.

Certainly, there are good reasons for seek-
ing premarital protections for the assets you
bring into a marriage. State laws vary some-
what on how divorcing couples divide wealth,
but it is typically very difficult for either party
to successfully argue against the court's bias
toward equitable distribution. Things tend
to get divided down the middle, and this is
generally considered a fair approach to assets
accumulated during a marriage.

But what about other types of assets such
as inherited wealth, ongoing family enter-

prises or property shared with other family
members? A divorce property settlement

can wreak havoc in these areas.

Consider what could happen when the
assets at stake include something like a
closely held operating company. This com-
pany may have been in a family for genera-
tions, and might even employ hundreds of
people whose families rely on the wages paid
to them by the company. Even if the divorc-
ing family sharcholder doesn’t participate
in the management or governance of the
company, the business might face serious
financial instability if the company is part of

the marital property in a divorce proceed-
ing. The company may even have to borrow
to buy out the interest in question or seck
additional equity capital,

While prenuptial agreements can be
designed to address these issues, they come
with their own quirks and vagaries. For one
thing, there’s the expense. When entering
into the “this is mine and that is yours” nego-
tiations required for such agreements, each
party must have his own attorney. Identifying
the items in the “wealth inventory” can be
time-consuming and require additional pro-
fessional assistance, especially when there is
significant family wealth involved,

Then, too, people are not necessar-
ily aware of all aspects of their wealth
resources. Anything left out, intentionally
or otherwise, may taint the agreement or
render it less than effective when signifi-
cant assets are left exposed.

Te be considered valid, the prenuptial
at the

>

agreement must be deemed “fair’
time of execution, and whether it is indeed
fair is something that might be determined
by a judge and jury years after the fact.
As it happens, a significant percentage of
prenuptial agreements are discarded by the
court for lacking such fairness,
Asset-protection trusts, however, are free
of these deficiencies and can be effectively
used to provide a clear distinction between
marital and individual property. The older
generations in a family are the ones who cre-
ate these mechanisms to circumvent many
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of the difficulties involved in prenuptials. in
an asset-protection trust, estate distributions
and lifetime gifts are made for the benefit of
their children instead of being paid to the
children outright.

With assel-protection trusts, the distribu-
tion of income, and in some cases principal,
may be left to the discretion of the trustee
{instead of the spouse), and the trustee acts
in accordance with the interest of the benefi-
clary and the objectives of the trust creator.

In addition to protecting family wealth
from any dilution created by a divorce set-
ilement, such trusts also protect assets from
other sorts of attacks in today’s litigious
society, such as professional malipractice
awards, personal injury claims related to
real estate and environmental claims. There
are also long-term family advantages. In
some states, it is possible to create perpetual
assel-protection trusts that continue from
one generation to the next so that the trust

will not be included in the taxable estates of
those in future generations.

Remember that not all marriages end
in divorce. Families may very well wish to
include the non-family member in their
wealth distribution, Asset-protection trusts
can be used to accomplish this and at the
same time guarantee that the resource
remains within the family whether or not
the marriage ultimately survives.

Before contemplating marriage, individ-
uals may also want to consider establishing
their own asset-protection trusts. Today,
some state laws aliow for what is referred to
as “seif-settled asset-protection trusts.” In
these states, an individual can create their
own trust to protect their investments and
business interests, their tangible personal
property such as art, their real estate prop-
erty, and anything ¢lse that might be subject
to claims made against them, including but
not Himited to those of divorce settlements.

Prenuptial agreements, meanwhile, can be
drawn up to manage and protect economic
interests pot typically suitable for asset-pro-
tection trusts—assets such as qualified retive-
ment plans or perhaps a personal residence
one spouse owned before the marriage.

Fairness and equity are desirable objectives
when it comes to the division of marital assets
in a divorce, While prenuptial agreements
are designed to create such fair and equitable
distributions, they can be cumbersome and
inefficient vehicles, particularly when com-
pared with more flexible and secure planning
vehicles such as asset -protection trusts, S
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president of North American Management Trust, a
New Hampshire chartered trust company providing
wealth management services to familtes, indiviguals,
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